
 
 

IN THE COURT OF SPECIAL JUDGE :::::::: BILASIPARA 

Present:-    Shri J. Borah, A.J.S 

Special Judge,  

Bilasipara. 

 

Special (POCSO) Case No- 28 of 2019 

u/s 366(A) of Indian Penal Code & 

u/s 4 of Protection of Children from Sexual Offences Act. 

State of Assam 

-Vs- 

                             Hashmot Ali 

             ……. accused person 

Date of framing charge :-  13-11-2019 

Date of recording evidence :-  22-01-2020 

  01-02-2020 

14-02-2020 

25-02-2020 

06-03-2020   

Date of Argument  :- 01-07-2020 

Date of Judgment  :- 08-07-2020 

Advocates Appeared:  

For the State of Assam :-  Mr. T. Kr. Bhattacharya, Ld. Addl. P.P 

         for the State of Assam. 

For the defence  :- Mr. J. Talukdar,  

         Ld. Advocate for the defence.  

J U D G M E N T 

1. This case is under section 366 (A) Indian Penal Code and under 

section 4 of Protection of Children from Sexual Offences Act. So, the name of 

the victim is not mentioned and she is, hereinafter, referred to ‘x’. 
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2. The prosecution case, in brief, is that Mokbul Ali, the informant, 

lodged an ezahar with Salkocha police out post on 27-09-2019 informing 

that on 21-09-2019 at about 07.00 in the evening the accused Hashmot Ali 

with one Ismail Ali went nearby to the house of the informant. The said 

accused persons induced the informant’s sister ‘x’ and they took away her 

with them. On 22-09-2019 about 08.00 A.M one hails from Paltan Bazar told 

him that his sister was at a house situated at Kolgachia. Accordingly, the 

informant with some other people went to Kolgachia and recovered his sister 

‘x’. 

  So, the informant prayed for taking necessary step against the 

accused Hashmot Ali and Ismail Ali.  

3.  The Salkocha police out post received the ezahar vide GDE no. 422 

dated 27-09-2020 and forwarded to the Chapar police station. The Chapar 

police station received the ezahar and registered vide Chapar police station 

case no. 411/19 under section 365/34 Indian Penal Code added section 376 

I.P.C and section 4 of Protection of Children from Sexual Offences Act. The 

case was investigated and having found prima facie under section 

365/376/34 Indian Penal Code and section 4 of Protection of Children from 

Sexual Offences Act against the accused Hashmot Ali, laid the charge sheet 

before the court for trial.  

4. The accused Hashmot Ali, hereinafter called the accused, appeared in 

this case and he was furnished copy. Charge was framed under section 

366(A) Indian Penal Code, I.P.C in short, and section 4 of Protection of 

Children from Sexual Offences Act, POCSO in short, against the accused. The 

charges were read over and explained to the accused to which he pleaded 

not guilty and claimed to be tried.  

5. The prosecution, in order to bring home the charge against the 

accused, examined 10 (ten) witnesses, namely-  

1. Mokbul Ali   P.W-1 

2. Aliya Khatun  P.W-2 

3. ‘x’/the victim  P.W-3   

4. Ashmat Ali   P.W-4  

5. Sahjahan Ali  P.W-5 

6. Maiful Bibi   P.W-6 

7. Zinder Ali   P.W-7 
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8. Dr. Rinku Ahmed  P.W-8 

9. Ganesh Das   P.W-9 

10. Muktar Ali Ahmed  P.W-10 

6. The accused was examined u/s 313 Cr.P.C and his statement was 

recorded where he denied all allegations levelled against him in the evidence 

adduced by the prosecution witnesses and also declined to adduce evidence 

in defence. 

7. Heard argument for both sides. 

 

8.           POINTS FOR DETERMINATION   

 

i. Whether accused on 21-09-2019 at about 07.00 P.M at village 

Tokrabandha under Chapar Police station, induced ‘x’, a minor girl 

under the age of 18 years to go from her house situated at village 

Tokrabandha with intent that said ‘x’ may be forced or seduced to 

illicit intercourse by him or other and thereby committed offence 

u/s 366(A) I.P.C? 

ii. Whether accused after kidnapping ‘x’ on 21-09-2019, committed 

penetrative sexual assault on ‘x’, aged about 15 years old and  

thereby committed offence u/s 4 of POCSO Act? 

 

DECISION AND REASONS THERE OF 

9. In this prosecution case P.W-1 Mokbul Ali is the informant, P.W-2 

Aliya Khatun is the wife of the informant, P.W-3 ‘x’ is the alleged victim, 

P.W-4 Ashmat Ali, P.W-5 Sahjahan Ali, P.W-7 Zinder Ali are independent 

witnesses. P.W-6 Maiful Bibi is the mother of the informant and the alleged 

victim ‘x’. P.W-8 Dr. Rinku Ahmed is the medical and health Officer. P.W-9 

Ganesh Das and P.W-10 Muktar Ali Ahmed are investigating officers.   

10. Since P.W-1 Mokbul Ali is the informant, P.W-3 ‘x’ is the alleged 

victim, P.W-6 Maiful Bibi is the mother of the alleged victim, so, they are 

prime witnesses in this prosecution case.  

  Now let see the evidences of the said prime witnesses. 

11. P.W-1 Mokbul Ali has stated in his evidence that he is the informant 

in this case. ‘x’ is his younger sister. The occurrence took place 4 (four) 

months ago (from the date of adducing evidence on 22-01-2020). ‘x’ is 15  
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(fifteen) years old and she is  a student of Chirakuta High School. On the day 

of occurrence ‘x’ became traceless from their house. Next day ‘x’ informed 

him from Abhayapuri that she was there and the accused took her there. 

Accordingly, he with some other people went there and recovered ‘x’ from 

there. The accused had gone away from there. He thereafter lodged an 

ezahar with the Salkocha police out post, Ext-1 is the said ezahar and Ext-

1(1) is his signature. ‘x’ told him that the accused had taken away her. 

  In his cross P.W-1 has stated that ‘x’ was recovered next day from 

the day of occurrence. He lodged the ezahar after two days from the day of 

occurrence. No information was given to the police station on the day of 

occurrence. He wrote in the ezahar that ‘x’ was recovered from Kolgachia. 

He denied that ‘x’ had love affair with one Ismail Hussain hails from 

Kolgachia and ‘x’ went with Ismail Hussain. He denied that ‘x’ was not 15 

(fifteen) years old, rather she was 18 (eighteen) years old. He denied that 

he lodged the ezahar after 7 (seven) days from the date of occurrence. He 

also denied that he demanded Rs. 80,000/- (eighty thousand) from the 

accused and on refusal of payment of the said money, he lodged this 

concocted case.    

12. P.W-3 ‘x’ has stated in her evidence that the informant is her elder 

brother. She knows the accused. The occurrence took place more than three 

months ago (from the date of adducing her evidence on 22-01-2020). She is 

student of Hakhama Nishinath School. The accused disturbed on way of her 

school. On the day of occurrence at about 06.00/07.00 P.M she was alone at 

their house. Her mother went to her brother’s house and her father and 

brothers were at their shop. At that moment the accused went their house, 

dragged her to jungle where he did sexual intercourse on her. Thereafter, 

the accused took her to an unknown village of Abhayapuri. The accused kept 

her in a house of one person and he left the said house. She informed to her 

house and her family members took her from there. She informed all the 

member of her family about the occurrence. She gave her statement before 

the Magistrate. Ext-3 is the said statement, Ext-3(1)(2) are her signatures. 

  In her cross P.W-3 has stated that she is not a student of Chirakuti 

High School. The police seized her school certificate from her brother. The 

police did not seize her wearings. Her brother Mokbul lives 3 (three) k.m 

away from their house. There are 12 (twelve) members in their family. 
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Mazrul and Aainuddin are their neighbours. There was no festival in their 

village on the day of occurrence. There were three or four persons in the 

vehicle by which she was taken away. She denied that the accused did not 

take her behind their house and he did not do evil deed. She did not know 

the name of the person where she was kept. She did not know whether 

there was village meeting in the village with the occurrence. Mokbul 

demanded money from the accused. The accused did not agree to pay 

money. For the said reason, this case was lodged. She denied that the case 

is concocted one.  

13. P.W-6 Maiful Bibi has stated in her evidence that the informant is her 

son and ‘x’ is her daughter. ‘x’ was 15 (fifteen)years old at the time of 

occurrence. The occurrence took place 4 (four) months ago (from the date 

of adducing evidence on 01-02-2020). The occurrence took place at about 

06.00 P.M in the evening. She went to the house of her elder son. When she 

returned to her house, she did not find her daughter ‘x’ at her house. ‘x’ 

made a phone informing them that the accused had taken away her. Her son 

brought back her. Her daughter ‘x’ told that the accused had taken away 

her.  

  In her cross P.W-6 has stated that there are 11 (eleven) members in 

her family. There was no marriage or other festivals in their village on the 

day of occurrence. She did not see with whom ‘x’ had gone away. She failed 

to remember the place from where ‘x’ was recovered. The case was lodged 

after a week from the day of occurrence. She has denied that her son 

demanded money from the accused and when the accused refused to pay, 

the case was lodged against the accused. She denied that she has adduced 

false evidence.    

14.  Thus, careful scrutiny of evidence of P.W-1, P.W-3 and P.W-6, it 

appears that all the witnesses have unequivocably stated in their respective 

evidence that the accused had taken away ‘x’ from the house of the P.W-6, 

the mother of ‘x’. In this respect, there are no differences in their evidence.  

  Now question arises, how the accused could take away a girl from a 

house.  

 According to P.W-1, he lives in different house which is 3 (three) k.m 

away from his parent’s house.  
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 According to P.W-6, she went to her son’s house. According to P.W-3 

her father and brother were at their shop. 

 According to P.W-3 and P.W-6 there are 11 to 12 members in their 

family. If it is accepted that 4 or 5 members were not at house, they were 

outside of their house. The rest number of members were at house. Now 

question is whether the said family members knew about the occurrence. 

How the accused could take away a girl in presence of the family members. 

The prosecution is silent to answer this query.   

15. Next, according to content of the ezahar Ext-1, the occurrence took 

place on 21-09-2019 in the evening. The ezahar Ext-1 was lodged on 27-09-

2019. There is no explanation in the ezahar why it took time to lodge the 

ezahar. P.W-1 Mokbul Ali is the informant. P.W-1 has also stated nowhere in 

his evidence the cause of delay to lodge the ezahar. Rather P.W-1 has stated 

in his evidences that he lodged the ezahar immediately after two days from 

the day of occurrence. But Ext-1, the ezahar does not support his evidence. 

  Now question arises, why it took time to lodge the ezahar. 

  According to P.W-1, P.W-3 and P.W-6 there was no village mel with 

the occurrence. If that is so, the prosecution has failed to establish sufficient 

reason behind the cause of delay.  

 It is settle law that the ezahar must be promptly lodged. If there is 

delay, such delay must duly be explained.  

 The Hon’ble Supreme Court in Saheb Rao and others -vs- State of 

Maharashtra, AIR 2006 SC 2002 observed as follows: 

  “The settled principle of law of this Court is that delay in filing FIR by 

itself cannot be a ground to doubt the prosecution case and discard it. The 

delay in lodging the FIR would put the Court on its guard to search if any 

plausible explanation has been offered and if offered whether it is 

satisfactory.” 

 The Hon’ble Supreme Court in State of Himachal Pradesh -vs- Gian 

Chand, (2001) 6 SCC 71 observed as follows: 

  “Delay in lodging the FIR cannot be used as a ritualistic formula for 

doubting the prosecution case and discarding the same solely on the ground 

of delay in lodging the first information report. Delay has the effect of 

putting the Court in its guard to search if any explanation has been offered 

for the delay, and if offered, whether it is satisfactory or not. If the 
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prosecution fails to satisfactorily explain the delay and there is possibility of 

embellishment in prosecution version on account of such delay, the delay 

would be fatal to the prosecution. However, if the delay is explained to the 

satisfaction of the court, the delay cannot by itself be a ground for 

disbelieving and discarding the entire prosecution case.” 

 In this case instant, the prosecution evidence is dearth to explain 

behind the cause of delay. In such a situation, the prosecution evidence is 

shrouded with doubt. 

16. Another aspect is that according to P.W-1 Mokbul Ali, ‘x’ was 

recovered from a house at Abhayapuri. According to P.W-3 ‘x’ she was kept 

in a house of Abhayapuri.  

  In the ezahar Ext-1, P.W-1, the informant scribed that ‘x’ was 

recovered from Kolgachia. 

 Abhayapuri and Kolgachia are two different places and the said two 

places are away from each other. So, the evidences of P.W-1 Mokbul Ali is 

contradictory to his earlier statement made in the Ext-1, the ezahar.   

17. Another aspect is that if it is accepted the evidence of P.W-1 and 

P.W-3 that ‘x’ was recovered from Abhayapuri. Now question is whether the 

evidence is supported by any other witnesses. 

  P.W-1 Mokbul Ali has stated in his evidence that when he went to 

Abhayapuri. He was accompanied some villagers. P.W-4 Ashmat Ali, P.W-5 

Sahjahan Ali and P.W-7 Zinder Ali  are independent witnesses. But 

evidence of the said witnesses shows that they did not go with Mokbul Ali to 

Abhayapuri. The prosecution has not examined a single person who 

accompanied Mokbul Ali to Abhayapuri.  

 The investigating officer did not examine any person from the place 

where ‘x’ was recovered. 

 So, it is a major lapse on the part of the prosecution not to examine 

any witnesses to authenticate the evidence of P.W-1 and P.W-3 that ‘x’ was 

recovered from Abhayapuri.  

18. Another aspect is that according to P.W-3 ‘x’, she stated in her 

statement under section 164 Cr.P.C that the accused took her to the house 

of Ismail Ali and she was left there.  

  The case record shows that the house of Ismail Ali is at Kolgachia. It  
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has already been stated that Abhayapuri and Kolgachia are two different 

places. While P.W-3 ‘x’ has stated in her evidence that the accused took her 

to Abhayapuri, at the same time P.W-3 ‘x’ has stated in her statement under 

section 164 Cr.P.C that she was taken to the house of Ismail Ali.  

 So, the evidence of P.W-3 is contradictory with her earlier statement 

made u/s 164 Cr.P.C.   

19. Another aspect is that Ismail Ali is the best witness to authenticate 

that ‘x’ was taken to his house and she was left in his house. But this Ismail 

Ali is not examined. So, it is major lapse on the part of the prosecution.  

20. Learned advocate Mr. J. Talukdar has submitted in his argument that 

the case is the outcome of non-compliance of demand of money to the 

accused. Mokbul Ali, the informant demanded money from the accused. But 

the accused did not pay the same and for the said reason the case was 

lodged by the informant.  

  P.W-3 ‘x’ has stated in her evidence in cross that Mokbul Ali 

demanded money from the accused. But the accused did not pay the 

demanded money. 

  P.W-2 Aliya Khatun has stated in her cross examination that one 

Samsul demanded Rs. 1 Lakh from the accused. 

  So, the evidence of P.W-2 and P.W-3 is clear that money was 

demanded from the accused and when the accused refused to pay the 

money, the case was lodged. This shows that this case on the accused is 

outcome of non-compliance to pay the demand of money.  

21. The evidence of P.W-2 Aliya Khatun and P.W-6 Maiful Bibi shows that 

P.W-2 is the wife of the informant and P.W-6 is the mother of the informant. 

But P.W-2 and P.W-6 got to know about the occurrence from P.W-1, the 

informant and P.W-3 ‘x’, the alleged victim. But evidence of P.W-1 and P.W-

3 is itself not reliable and the said evidence of P.W-1 and P.W-3 is itself 

imbibed with discrepancies. In such a situation, the evidence of P.W-2 and 

P.W-6 cannot be accepted.  

22. According to P.W-3 ‘x’, the accused took her behind their house 

where he committed sexual intercourse on her.  

  It appears from the evidence of P.W-3 that their house is surrounded 

by many people. If anything had happened the members of P.W-3 or the  
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villagers would have known it as because it was only 6 or 7 in the evening. 

But the case record shows that none was aware of it.  

  The evidence of P.W-8 Dr. Rinku Ahmed has also not supported the 

evidence of P.W-3 ‘x’.  

  In the evidence of P.W-8, Dr. Rinku Ahmed she has stated that she 

had medically examined P.W-3 ‘x’ and found as follows: 

1. General examination: normal; 

2. No mark of injury 

3. Laboratory examination: no spermatozoa is seen 

 Final opinion: No recent sign of sexual intercourse or assault is found. 

Ext-4 is medical report. Ext-4(1) is her signature.  

  Thus, the evidence of P.W-8 shows that she found no sign of rape or 

sexual intercourse on ‘x’.   

23. Now let see the age of the alleged victim ‘x’.  

  P.W-10 Muktar Ali Ahmed has stated in his evidence that during his 

investigation he seized the school certificate of ‘x’, Ext-2 is the seizure list.  

  Perusal of the case record shows that the school certificate is not 

available in the case record. Learned Addl. P.P has exhibited only the seizure 

list, not the material exhibit, the certificate. The prosecution is silent about 

the school certificate.  

  P.W-8 Dr. Rinku Ahmed, the Medical and Health Officer has stated in 

her examination in cross that she suggested the alleged victim to undergo 

radiological test, but she did not comply to. 

  P.W-3 ‘x’ has stated in her evidence that she was 15 years at the 

time of occurrence. But this evidence is not authenticated by any document. 

Even P.W-3 refused to undergo radiological test. 

  In such a situation, age of the victim is uncertain in the absence of 

document or medical report.  

24. The evidence of P.W-4 Ashmat Ali, P.W-5 Sahjahan Ali and P.W-7 

Zinder Ali is that they got to know that ‘x’ was not at their house and she 

was recovered from Abhayapuri. Their evidence is that they got to know that 

‘x’ was recovered at Abhayapuri, but they did not go to Abhayapuri. So, their 

evidence has got little value.  
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25. Taking above all into consideration, it leads to conclusion that the 

evidence as projected by the prosecution is not free from doubt. The 

prosecution evidence is imbibed with many discrepancies and embellishment. 

The said evidence is not sufficient and satisfactory to prove the offences as 

alleged against the accused. 

26. The prosecution has failed to prove the offences under section 

366(A) I.P.C and section 4 of POCSO Act against the accused beyond all 

reasonable doubt.  

27. Held, the accused is not guilty u/s 366(A) I.P.C and section 4 of 

POCSO Act. 

28. The accused is, accordingly, acquitted and set at liberty. 

  The bail bond of accused stands cancelled and the bailor is 

discharged from all liabilities. 

  The case is disposed of.  

 Given under my hand and seal by this court on this 08th day of July, 

2020 at Bilasipara, Dist- Dhubri. 

        

 

       (Shri J. Borah) 

                          Special Judge, Bilasipara 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 

 

APPENDIX 

 

PROSECUTION WITNESS:- 

  P.W-1 Mokbul Ali    

P.W-2 Aliya Khatun   

P.W-3 ‘x’/the victim    

P.W-4 Ashmat Ali     

P.W-5 Sahjahan Ali   

P.W-6 Maiful Bibi    

P.W-7 Zinder Ali    

P.W-8 Dr. Rinku Ahmed 
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P.W-9 Ganesh Das    

P.W-10 Muktar Ali Ahmed   

  

 

PROSECUTION EXHIBITS :- 

 Ext-1 Ezahar, 

Ext-2 Seizure list, 

Ext-3 Statement of ‘x’ recorded u/s 164 Cr.P.C, 

Ext-4 Medical report, 

Ext-5 Charge sheet & 

Ext-6 Sketch Map.   

 

   

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT WITNESS :- NIL 

COURT EXHIBITS :- NIL 

 

 

 (Shri J. Borah) 

     Special Judge, Bilasipara 


